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Timing of derivative fund categorisation for SFC-authorised 

funds 
Rory Gallaher and Lavita Pong 

 

The industry has a 12-month transition period from 1 January 2019 to categorise and notify the SFC whether 

their SFC-authorised funds are “derivative funds” (i.e. they have more than 50% net derivative exposure). 

However, we would recommend commencing the process sooner rather than later. Reference should be made 

to the Guide on the Use of Financial Derivative Instruments for Unit Trusts and Mutual Funds (Derivative 

Guide) which is available here. 

 

As part of the current sales process, an intermediary needs to conduct product due diligence (including making 

appropriate enquiries of the issuer) in order to understand the product and its use of derivatives, and the 

intermediary must characterise their clients based on their knowledge of derivatives (see 5.1A(a) of the Code 

of Conduct for Persons Licensed by or Registered with the Securities and Futures Commission (Code of 

Conduct). Many intermediaries are reluctant to distribute derivative funds/products because of compliance 

concerns over their obligation to satisfy themselves that their clients have the requisite knowledge of 

derivatives. 

 

Under the revised Code of Conduct (scheduled to come into effect on 6 April 2019), intermediaries must 

determine whether a product they are selling is a complex product for the purpose of complying with their 

suitability obligations. In making such determination, intermediaries are required to exercise due skill, care 

and diligence having regard to the factors set out in the notes to paragraph 5.5 of the revised Code of Conduct. 

An SFC-authorised fund which has been confirmed as a derivative fund will be deemed to be a complex 

product for the purposes of the revised Code of Conduct, thereby triggering suitability obligations even though 

there is no solicitation/recommendation or investment advice (see the article in our newsletter of 23 January 
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2019) unless the fund is traded on an exchange in Hong Kong or in a specified jurisdiction. The list of specified 

jurisdictions is available here. In the case of SFC-authorised funds it seems likely (and reasonable) that 

intermediaries will seek to rely on a fund’s categorisation/registration appearing on the SFC’s website, for the 

purpose of determining whether a fund is a derivative fund. 

 

The benefits of commencing such categorisation as soon as possible include: 

 

1. Early categorisation and registration of a fund with the SFC as a non-derivative fund should facilitate 

distribution arrangements with intermediaries. Intermediaries are likely to rely on the SFC register in 

determining whether a fund is a derivative fund (and therefore a complex product requiring a suitability 

and derivative knowledge assessment under the new conduct requirements of the Code of Conduct 

which takes effect from 6 April 2019). 

 

2. An SFC-authorised fund which has been categorised/registered as a non-derivative fund is unlikely to 

be a complex product. 

 

3. It is possible that certain funds which are currently categorised as derivative funds by some 

intermediaries as a result of their usage of derivatives for investment purposes may not be so 

categorised under the Derivative Guide, which will facilitate distribution going forward. 

 

4. Pursuant to the Derivative Guide, it is the responsibility of the fund manager to determine whether a 

fund is or is not a derivative fund. It seems reasonable for intermediaries to rely on the fund manager’s 

categorisation of a fund following its publication on the SFC’s register of authorised funds. 

 

 

Scope of mutual legal assistance between the Mainland and 

Hong Kong broadens as jurisdictional concerns in cross-

border transactions are clarified 
Campos Cheng and Edwarde Webre 

 

Given the different judicial systems in the Mainland and Hong Kong, selecting the method and location of 

dispute resolution in a Mainland and Hong Kong cross-border transaction has often been a contentious matter. 

The signing of a new arrangement between the Supreme People’s Court and the HKSAR Government on 18 

January 2019 (New Arrangement) will provide for a more comprehensive mechanism for reciprocal 

recognition and enforcement of judgments between the two places in civil and commercial matters. This is 

good news for businesses with cross-border operations. 

 

In relation to commercial disputes, the reciprocal recognition and enforcement of judgments between the 

courts of the Mainland and Hong Kong currently only covers monetary judgments in cases where the parties 

have designated in writing the relevant Mainland or Hong Kong court as having sole jurisdiction over the 

disputes (Current Arrangement). The Current Arrangement is not particularly helpful in situations where non-

monetary remedies are required, or where the parties prefer to retain flexibility in the choice of court for bringing 

a claim. Such limitations will be removed under the New Arrangement. 

 

The New Arrangement will cover both monetary and non-monetary judgments in matters considered to be 

“civil and commercial” in nature under both Mainland and Hong Kong law. The scope of judgments covered is 

therefore much broader than under the Current Arrangement. Judicial review and court cases arising from the 

exercise of administrative powers (e.g., applications brought by the Competition Commission before the 

Competition Tribunal for imposition of pecuniary penalty) are excluded. Rulings concerning preservation 

measures, are also not included. 
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It should also be noted that the New Arrangement does not apply to judgments relating to certain civil and 

commercial matters. These include: 

 

 bankruptcy or insolvency cases; 

 cases on succession, administration or distribution of estate of a deceased person; 

 judgments in matrimonial or family matters (such judgments are covered under a separate reciprocal 

arrangement for matrimonial and family cases); 

 decrees of judicial separation made by Hong Kong courts and certain family-related maintenance 

disputes heard by the Mainland courts; 

 rulings on the validity, establishment or subsistence of an intellectual property right; 

 tortious claims for infringement of invention patents and utility models in the Mainland, or standard 

patents or short-term patents in Hong Kong; 

 judgments on marine pollution, limitation of liability of maritime claims, maritime liens and carriage of 

passengers by sea; and 

 judgments on the legal incapacity of a natural person for civil acts. 

 

Under the New Arrangement, it is no longer necessary for the contractual parties to designate a court as 

having sole jurisdiction for resolving disputes. However, a certain connection between the dispute and the 

place where the judgment is given (Requesting Place) is still required to provide a jurisdictional basis for the 

judgment. This can be satisfied by, for example, the defendant’s place of residence being in the Requesting 

Place, the place of performance of the contract being in the Requesting Place, or the parties having agreed in 

writing that the courts of the Requesting Place shall have jurisdiction (which need not be sole jurisdiction). 

 

There are certain grounds on which courts may refuse to enforce a judgment from the other jurisdiction, 

including where a court does not meet the jurisdictional requirements; the respondent was not given 

reasonable opportunity to defend its case; or the judgment was obtained by fraud. 

 

The New Arrangement will take effect on a date to be announced, after the two places have completed the 

necessary procedures for its implementation, and will then supersede the Current Arrangement. 

 

The signing of the New Arrangement is a very welcome development. It should reduce the need for re-litigation 

of disputes in both locations and will provide greater certainty and better protection to parties involved in cross-

border businesses or transactions.  

 

 

Don’t forget your Macau filings for authorised funds 
Pinky Siu 

 

It is common for managers with funds authorised by Hong Kong’s Securities and Futures Commission (SFC) 

also to register their SFC-authorised funds with the Monetary Authority of Macau (AMCM) for sale in Macau, 

as the registration process is usually quite smooth provided that the applicant manager submits a duly 

completed set of application documents and has appointed Macau distributor(s) to market its funds. The 

ongoing obligations for a fund registered with the AMCM are generally not onerous, as the AMCM would 

expect the funds to comply with the SFC’s requirements in Hong Kong. 

 

Having said that, registration of funds with AMCM does require compliance with ongoing obligations such as 

making appropriate applications for scheme changes and filings of shareholder notices, constitutive 

documents and offering documents with the AMCM. Fund houses are reminded to reflect the ongoing 

obligations applicable to AMCM registered funds in internal policies and procedures. In particular, when a fund 

house proposes changes to an SFC-authorised fund which is also registered with the AMCM, the Macau 

application/filing requirements should be taken into account concurrently when assessing the SFC implications. 
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Licence revocation for window-dressing of liquid capital 
Lavita Pong 

 

On 4 February 2019, the SFC announced that it had revoked the licence of W. Falcon Asset Management 

(Asia) Limited (Falcon) for the following breaches in connection with its window-dressing of its liquid capital, 

the mastermind of which, according to the SFC, was the company’s director (Director) and sole shareholder: 

 

1. Providing false and misleading information in its licence application and financial returns from June 2014 

to June 2017 

 

The window-dressing involves certain cheques drawn by the Director which were subsequently 

dishonoured. If Falcon’s liquid capital did not include those dishonoured cheques, it would firstly not 

have been granted a licence and secondly had a liquid capital deficit at each month-end for a three-

year period from June 2014. 

 

2. Breaching the terms of a restriction notice 

 

In May 2017, the Director guaranteed a loan taken out in the name of Falcon. Two months later, the 

SFC issued a restriction notice against Falcon after a self-report by Falcon that its liquid capital had 

dropped below the required level. Subsequently, Falcon defaulted on repayment of the loan and 

proceeded to enter into a debenture with the lender, thereby subjecting its assets to a floating charge, 

contrary to the terms of the restriction notice. 

 

3. Late notification of the resignation of the Director  

 

Both Falcon and the Director were under an obligation to notify the SFC within seven business days 

after the change, but the SFC received such notification from Falcon 20 days after it was due.  

 

In addition, Falcon was found to be in breach of various provisions in the Code of Conduct for Persons 

Licensed by or Registered with the Securities and Futures Commission (Code of Conduct), including General 

Principle (GP) 1 honesty and fairness, GP2 diligence and GP7 compliance, as well as 12.1 of the Code of 

Conduct relating to compliance in general. The SFC considers the misconduct to be egregious and serious. 

All these breaches reflected adversely on the fitness and properness of Falcon to remain licensed and so its 

licence was revoked in order to protect the investing public.  

 

 

Modernisation of SFC licensing process 
Lavita Pong 

 

New licensing forms and questionnaires 

 

On 1 February 2019, the SFC issued a circular which announced the introduction of new licensing forms and 

supplements with effect from 11 February. The previous forms will still be accepted during a two-month 

transition period but from 11 April only the new forms must be used.  

 

In addition, the SFC has introduced two new Business Profile and Internal Control Summaries. Applicants for 

corporate licences will be required to complete Questionnaire A – General Business Profile and Internal 

Control Summary and if they are applying for a specific business such as Type 9 (asset management regulated 

activity), they will also need to complete Questionnaire B – Specific Business Profile and Internal Control 

mailto:lavita.pong@deacons.com.hk
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Summary. The SFC believes that these questionnaires will allow the SFC to identify potential regulatory issues 

at an early stage. “These new measures are part of the SFC’s front-loaded, risk-based approach to address 

issues as early as possible,” said Mr Ashley Alder, the SFC’s Chief Executive Officer. “It is essential for the 

SFC to modernise its licensing processes to keep ahead of rapid changes in the market landscape and the 

emergence of new technologies.” The forms and questionnaires are available here. 

 

Licensees can refer to the new edition of the Licensing Handbook (February 2019) for additional guidance on 

these enhancements as well as recent policy updates.  

 

Mandatory electronic submission of annual returns and notifications 

 

Also with effect from 11 April 2019, individual and corporate licensees will be required to submit their annual 

returns and notifications electronically through the SFC Online Portal.  

 

New requirement to confirm CPT hours undertaken 

 

In these annual return forms, individual and corporate licensees (excluding registered institutions) are required 

to confirm their compliance with the continuous professional training (CPT) requirements for the previous 

calendar year. This confirmation was not required in previous versions of the annual return forms.  

 

 

SFC licensing and compliance hints 
Lavita Pong 

 

Is the SFC more flexible under the new AML Guideline about who can verify ID documents? 

 

Yes, licensed corporations may now accept a wider group of professional persons as certifiers. They still have 

to exercise caution before accepting certified copy documents and always take additional measures if they 

have any doubt about the authenticity of the certified copies to mitigate the risk of money laundering. The list 

of appropriate certifiers in the SFC Guideline on Anti-Money Laundering and Counter-Financing of Terrorism 

(For Licensed Corporations) is not exhaustive but corporations should bear in mind that they remain ultimately 

liable for a failure to carry out the prescribed customer due diligence measures. It would be prudent therefore 

to set out what other types of ‘professional persons’ are acceptable as certifiers, in the AML 

policies/procedures. 

 

If a manager of a discretionary account does not receive any benefits from issuers of funds in which 

the manager invests client money, does this need to be specifically disclosed?  

 

No, the Code of Conduct for Persons Licensed by or Registered with the Securities and Futures Commission 

does not require such “negative” disclosure, i.e. it is not necessary to tell an investor that the manager will not 

receive any benefits (whether monetary or non-monetary, direct or indirect) from product issuers in connection 

with managing the client assets. However, firms that decide not to take retrocessions from product issuers, 

may wish to use this as a positive point because this demonstrates the managers’ independence and 

objectivity in making investment decisions. 

 

Recent publication 
 

Changes to documentary requirements for listed issuers will come into effect on 1 March 2019 
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Looking back: Mainland China briefing and SFC licensing 

and compliance hints 
 

In our monthly Financial Services Newsletter, we regularly feature a Mainland China briefing and Hong Kong 

SFC licensing and compliance hints for asset managers. We’ve pulled together the articles from the past year 

for each of these features. These compendium publications are available for clients from Lia Chang 

(lia.chang@deacons.com.hk), our Senior Business Development Manager. 
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